
Res tau rants across the na tion are go ing 100%
smoke free, and in creas ing their busi ness in 

the pro cess. Why can’t the same bene fit 
ap ply to con do mini ums and apart ments?

It can, and this book let will show you how.



Don’t be unre spon sive be cause you 
don’t have this prob lem to day. 

To mor row a heavy ci gar, pipe or ciga rette
smoker can move in next door and could
 substantially de crease the value of your
 property.  You’ll have no other op tion 
but to sue, un less you take steps to day  

to make your fa cil ity smoke free.

Smok ing is op tional, breath ing is not.



Smoke- Free Con do mini ums
by: Jack E. Loh man, Foun der and Di rec tor

Wis con sin Ini tia tive on Smok ing and Health
www.wish- wi.org       jloh man@execpc.com

The bene fits of be ing smoke free are not lim ited to 
res tau rants. In fact, they can be even greater for the
condominium owner.

There are few com peti tive units that are smoke
free, ac tu ally less than 1%, with a vast popu la tion of
non smok ers who are seek ing them out. Condos have
a fixed number of units, and once filled, their mar ket
val ues can sub stan tially in crease.  Many  people will
pay ex tra for a smoke- free condo. As well:

– Fire haz ards are re duced, ultimately
re duc ing fire in sur ance costs, but 
most cer tainly re ducing fire risks.

– Even when you can’t smell it, it’s there. 
Like asbestos, significant health risks 
are always present with tobacco smoke

– The potential of crime is re duced, 
even if minimally.

How can you lose?

There are two ap proaches to free ing your self of
an noy ing and harm ful to bacco smoke: the easy way
and the hard way. 

The easy way is to col lec tively pe ti tion your con do -
min ium as so cia tion to make the com plete fa cil ity
smoke free.  This is a win- win even for the smok ers.

But fail ing that, you have le gal op tions to get
 protection from to bacco smoke drift ing into your
apart ment from that of a neigh bor’s. This op tion is
clearly more dif fi cult, but achiev able, though it does
not of fer the complete bene fits. How ever, with to day’s
knowl edge of the health risks of sec ond hand smoke,
win ning is vir tu ally guar an teed (though it could be a
pro tracted pro cess). 
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The two types of smok ers

Most smok ers have be come very sen si tive to the 
dis com fort they cause non smok ers. They gen er ally
want to quit smoking them selves, and re al ize the
harm they cause to them selves and oth ers. They
often smoke out side when oth ers are around, even
when there are no requirements to do so.  

How ever, there is a small per cent age of die- hard 
smok ers who sim ply don’t care, and don’t want
 others in ter fer ing with their per sonal en joy ment.
They per ceive that their right to smoke su per sedes
your right to breathe clean, safe air. It’s a self ish ad -
dic tion which only the smoker en joys.

But even the die- hard smokers will bene fit from
the con ver sion to a smoke free fa cil ity.

The easy way

The condo ten ants should pe ti tion the As so cia -
tion Board to des ig nate that all build ings become
smoke free, but grand fa ther in all cur rent smok ers.

That will en sure that all fu ture ten ants who move 
in are aware of the pol icy and agree to abide by it
(or pay hefty costs as a pen alty).

The by prod uct of this will be a con do min ium
com plex that is (a) smoke free, (b) has re duced fire
risk, (c) has, even if mini mally, re duced crime (more 
on that later), and (d) all of which would in crease
the prop erty value for all ten ants, in clud ing the
smokers!

It is hard to imag ine why even the smokers
would not welcome this. If restaurants around the
country can go smoke free and increase business
in the process, why can’t condominium complexes? 

Advertising your condos as smoke free would
put them at a premium and a very much sought
after place to live.  In fact, the as so cia tion should
send a press re lease to all print and broad cast
 media to get free pub lic ity and de velop a wait ing list 
for peo ple to buy in. 

It’s a win- win situa tion. A no- brainer.
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Di vert ing the smoke

Some as so cia tions have con sid ered di vert ing
the smoke from the of fend ing apart ment to the
 outside (at an es ti mated cost of $2500). This is
 certainly an op tion, and in deed should be done
even on a tem po rary ba sis,  regardless of the
 ultimate de ci sion to go com pletely smoke free. 

The is sue is, who should pay the costs? The
 association (the other own ers), or the of fend ing
smoker? 

It is likely that the as so cia tion by laws state that
dis per se ment of nox ious ma te ri als is a nui sance
and vio lates the as so cia tion rules. It would then
seem that the le gal bur den would fall on the of fend -
ing smoker, re quir ing him/her to bear the costs.

Note: If you at tempt to solve this prob lem your -
self, rec og nize that put ting a fan in your win dow and 
blow ing the smoke out ward ex as per ates the prob -
lem. That cre ates a vac uum in your apart ment
which draws the smoke IN from the smok er’s apart -
ment (through the cracks un der the door and
elec tri cal out lets). It is best to have the fan blow ing
in ward, which puts the air pres sure in your apart -
ment at a posi tive level com pared to the smok er’s
apart ment, and thus no smoke can en ter yours. The 
smoker, on the other hand, should have a fan blow -
ing the smoke out ward, thus cre at ing nega tive air
pressure.

While 75% of the popu la tion are non smok ers, less than 1%
of apart ment build ings are smoke free. This is a mar ket ing
niche that will al low higher condo prices and rental rates.
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Suc cesses in the smoke- free world are eve ry -
where. The rea son: the ra tio of non smok ers (76%)
to smok ers (24%) is an over whelm ing 3:1. One is an 
in creas ingly big ger pie to draw from and has fewer
smoke- free com peti tors, while the other is a de clin -
ing mar ket place. Be ing smoke free makes good
busi ness sense, even if you are a smoker your self.



Your le gal op tions

Your as so cia tion board has a fi du cial re spon si bil -
ity to en sure that the as so cia tion safety rules are
car ried out to the bene fit of all own ers, whether
smoker or non smoker. 

They are not, how ever, ob li gated to yield to the
smoker who claims a right to smoke in his/her own
apart ment when toxic smok ing ma te ri als are vio lat -
ing a  nuisance pro vi sion in the as so cia tion rules!
There is also no con sti tu tional right to smoke when
it harms oth ers. 

The association would likely pre vent the dis per -
se ment of other toxic ma te ri als, why would toxic
to bacco smoke be any dif fer ent?

In fact, the board has every ob li ga tion to pre vent
such vio la tions and it self can be held re spon si ble
for fail ing to do so.

If the board fails to rem edy the situa tion, you
have two op tions: vote them out, even if it means
call ing a spe cial elec tion, and take le gal ac tion. 

Per haps there is an at tor ney in the com plex that
will work with you on this, but if not, con sid er shar -
ing the le gal ex penses among the non smok ing
ten ants. You may even be able to re cover the le gal
fees from the of fend ing smoker or the as so cia tion.

What to do?

Smoke free ad vo cacy as so cia tions across the
coun try are re ceiving an in creas ing number of
 complaints about seep ing to bacco smoke from
neigh bor ing apart ments, con do mini ums, and of fices 
that are caus ing an noy ance, ir ri ta tion, and some -
times even ill ness. 

Al though the advocates can not pro vide in di vid -
ual le gal ad vice, and though the law var ies from
com mu nity to com mu nity, the pur pose of this
booklet is to pro vide some sug ges tions for deal ing
with this prob lem. It is geared to ward apart ment or
condo dwell ers, but many of the sug ges tions could
be used in of fice build ing set tings.
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1) Ex am ine your lease.

Many docu ments con tain cove nants, con di tions,
or terms pro hib it ing per sons liv ing in a build ing from 
en gag ing in ac tivi ties -- even in their own apart ment 
-- which un rea sona bly in ter fere with an other ten ant
or owner's en joy ment of his or her apart ment.
 Playing mu sic too loudly, hav ing  late- night par ties,
or cook ing foods which gen er ate very un pleas ant
odors are com mon ex am ples of such ac tivi ties.
Smok ing is an other, par ticu larly where it can be
shown that the smoke is be ing car ried by the ven ti -
lat ing sys tem, or by other means, such as seep age
through elec tri cal out lets, into the apart ment of an -
other per son who finds it ob jec tion able. In such
situa tions the mat ter should be brought to the at ten -
tion of the land lord or con do min ium man age ment
as what law yers call a "breach of the cove nant of
quiet en joy ment."

2) Ob tain medi cal docu men ta tion.

If you, (or some one who lives in your apart ment) 
have asthma, hay fe ver, al ler gies, pul mo nary or
 cardiac dis ease, or other con di tions which make
you un usu ally sen si tive to to bacco smoke, you can
make your case stronger by ob tain ing a let ter to
that ef fect from a phy si cian. A copy of this let ter can 
then be sent by cer ti fied mail, re ceipt re quested to
the land lord or con do min ium man age ment -- and
even to the per sons who are smok ing -- to put them 
on no tice of your con di tion. Even if you do not have
a rec og nized medi cal con di tion, you may still be
able to ob tain such a let ter by dem on strat ing to a
phy si cian that you suf fer spe cific prob lems (such as 
head ache or sore throat) af ter ex po sure to to bacco
smoke. If you want to go one step fur ther, you can
ob tain a blood test to docu ment the level of nico tine 
(co tinine) in your blood (though the half- life on this
is rela tively short and will not show signs un less
 exposure was re cent).
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For the same reason you wouldn’t allow someone to spray 
radon or asbestos dust in your apartment, you shouldn’t
allow the dispersement of toxic tobacco smoke.



3) Seek out oth ers for sup port.

"United we stand, di vided we fall" goes the old
say ing, and it is true in this situa tion as well. It is
probably that you are not the only per son who is
be ing in con ven ienced, and a com mon com plaint
com ing from many peo ple is more likely to be taken 
se ri ously than a com plaint from only one per son.
Try to con tact other neigh bors, not only on a one-
 to- one ba sis, but also by speak ing out at ten ant
meet ings, writ ing an ar ti cle for an apart ment news -
let ter, and post ing no tices in ele va tors and on
apart ment bul le tin boards. Even those who do not
suf fer from the prob lem may nev er the less be sym -
pa thetic and lend valu able sup port. 

4) Seek help from other pro- health groups.

Vari ous groups and de part ments may be able to
ad vise you con cern ing lo cal laws, to help you find
doc tors and other wit nesses who can as sist you, to
help ob tain pub lic ity about your plight, to put pres -
sure on the man age ment, and if nec es sary to help
you find a co op er at ing at tor ney. You may want to
con tact the Ameri can Can cer So ci ety, Ameri can
Heart As so cia tion, Ameri can Lung As so cia tion, lo -
cal health de part ments, city at tor neys, and other
lo cal groups for help. The Trial Law yers Assn., the
Bar As so cia tion, or United Way may be able to help 
you find le gal help. The To bacco Li abil ity Pro ject
may be able to of fer some as sis tance: Call toll- free
1- 800- ETS- SUIT.

5) Re as sure man age ment that 
there is no “right” to smoke.

The land lord or con do min ium man age ment may
as sume that there is noth ing they can do about
smok ing in in di vid ual apart ments, but that is clearly
not the law. Many ac tivi ties which oc cur in one
apart ment, but which cause an noy ance, ir ri ta tion, or 
health prob lems in an other, can be regu lated or
pro hib ited out right. Com mon ex am ples are the play -
ing of loud mu sic, the stor age of pain or other
flam ma ble ma te ri als, play ing ball or other ac tivi ties
which cause ex ces sive vi bra tions, etc. The law is
clear that there is not con sti tu tional or other le gal
right to smoke, even in one's own dwell ing. 
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Most state laws al low build ing own ers to
 implement their own regu la tions on smok ing. In fact, 
in to day’s li ti gious so ci ety, it has be come a le gal ob -
li ga tion. There are a number of smoke- free
 buildings, con dos,  offices, and ma jor cor po ra tions in 
every state.

6) Con sid er and pro pose dif fer ent reme dies.

While it may be pos si ble to or der a per son not to 
smoke in an apart ment, or to smoke only in cer tain
rooms or with a win dow open, there may be other
steps which can also be taken, and which could be
sug gested to the land lord or con do min ium man age -
ment. These in clude add ing more fresh air in take
into the ven ti la tion sys tem: chang ing, clean ing, or
in stall ing bet ter fil ters; re strict ing the amount of air
ex hausted through the ven ti la tion sys tem from
apart ments where per sons are smok ing, etc.

7) Of fer smok ing ces sa tion help 
to the per son caus ing the prob lem.

Most smok ers, well over 80%, want to quit smok -
ing. Of fer your help to them, and con sid er of fer ing
to help pay for the costs. This might be cheaper
than a law suit.

8) Con sid er ad vis ing man age ment 
of po ten tial li abil ity.

It is un for tu nately true in our so ci ety that peo ple
of ten ref use to act un less le gal con se quences are
sug gested. There fore, if all else fails, you may wish
to ad vise the land lord, con do min ium man age ment,
or even the in di vid ual mem bers of the con do min ium 
board of pos si ble le gal li abil ity for fail ing to take rea -
son able steps to pro tect your health, es pe cially
once the prob lem has been for mally brought to their 
at ten tion. 

How ever, at tor ney's say that you will have a bet -
ter case if you can dem on strate and docu ment that
you have made every at tempt to re solve the prob -
lem bef ore go ing to court. Such no ti fi ca tion can best 
be made po litely but firmly in a cer ti fied mail (re -
ceipt re quested) let ter sent by you, a pro- health
group, or an at tor ney.
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9) If all else fails, con sid er le gal ac tion.

As a last re sort, you may wish to seek the
 advice of an at tor ney to rep re sent you con cern ing
this mat ter and to con sid er the fea si bil ity of bring ing 
le gal ac tion against the of fend ing ten ant, the
 landlord or con do min ium, or both, un der theo ries of 
breach of the cove nant of quiet en joy ment,
 negligence nui sance, etc. GASP and other groups
may be able to help pro vide you with the names of
lo cal at tor neys who are sym pa thetic to the plight of
the non smoker.

10) Talk to oth ers about the 
dan gers of sec ond hand smoke. 

Peo ple who might not oth er wise be con cerned
about to bacco smoke may view it quite dif fer ently if
you can dem on strate to them that it causes lung
can cer in non smok ers, and that it causes thou -
sands of deaths among non smok ers each year. If
you do not al ready have this in for ma tion, write or
call GASP for our list of edu ca tional ma te ri als.

The Ele ment of Crime 
Stud ies dem on strate that 90% of crime is com -

mit ted by smok ers, though smokers rep re sent only
25% of the popu la tion.

No, this does not mean that 90% of smok -
ers are crimi nals, nor does it mean that
nonsmok ers are non crimi nals! It means only
what is says:  that a high per cent age of crimi -
nals are smok ers!

Like it or not, the fact remains that smok ers are
more likely to also be ad dicted to al co hol and drugs. 
Clearly we wish that were not the case, but it is.

Thus, as it re lates to con do min ium com plexes,
pro hib it ing smok ing in the build ings will dis cour age
ap pli ca tions from smok ers (and, by extension,
 alcoholics, drug abus ers, gangs and the ele ments
that accompany those prob lems). 

It is easy to see why this would in crease the
mar ket abil ity of your own con do min ium.
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Apart ments

For apart ments, a planned con ver sion is rec om -
mended -- per haps a three month no tice to ten ants
ad vis ing them that the build ing is go ing smoke free,
thus giv ing them time to find an other place.

Use that time to at tract new ten ants for the ones
you will surely lose. If you want to spread it over a
longer pe ri od, tie it to the ter mi na tion dates of the
leases. Have a clause in all new leases that com mit 
ten ants to the ex pense of any dam ages or costs
that re sults from vio la tion of the lease.

You can proba bly push the is sue if some smok -
ers rebel, but the le gal is sues should be dis cussed
with an at tor ney. Typi cal leases have a clause
 prohibiting a ten ant from us ing the prem ises in such 
a man ner as to in ter fere un rea sona bly with use by
an other oc cu pant of the same build ing. Nui sance
rules in the leases may con trol here.

The prop erty owner has a right to de ter mine
what is per mit ted on the prem ises -- how ever, the
 tenants should be given a de quate no tice of the
changed pol icy and it may not be as easy to ap ply
to cur rent ten ants un til their lease ex pires and a
new lease is signed. 

It is a good idea to set a date in the fu ture when
the build ing will be come smoke free. The land lord
should ad vise the smok ing ten ants that the no-
 smoking pol icy will go into ef fect when their lease
term is over. 

The land lord should have a pro vi sion in any new
leases pro hib it ing smok ing any where on the prem -
ises by the ten ant or guests of the ten ant. If it's in a
signed lease, any ten ant would be hard pressed to
ar gue against it.

– Le gal li abil ity will be re duced 
(es pe cially for the landlord)

– Clean ing and re place ment 
costs are re duced.

– Turn over caused by smok ers 
will be re duced.
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The Le gal Prece dents 
Case Law from Vari ous Ju ris dic tions

Common Law Theories. Significant precedent
exists for pursuing remedies under the common
law, including bringing legal action under the
following theories:

– breach of the cove nant of quiet en joy ment

– neg li gence

– nui sance

– breach of war ranty of habi ta bil ity

– bat tery

– in ten tional in flic tion of emo tional dis tress

– tres pass

– constructive eviction

Em ploy ing the le gal ap proaches noted above,
resi dents of multiple- person dwell ings and of fice
build ings have in some cases pre vailed. The fol low -
ing sum ma rizes some of the le gal cases that have
been de cided in vari ous ju ris dic tions around the
coun try.

Fox Point Apt. v. Kippes, No. 92- 6924,(Lacka -
mas County (OR) Dist. Ct. 1992). The land lord
moved a known smoker into the apart ment be low a
non smok ing ten ant who be gan to suf fer nau sea,
swol len mem branes and res pi ra tory prob lems as
the ciga rette smoke en tered her apart ment. The
ten ant sued the land lord, al leg ing that the land lord
had breached its statu tory duty to keep the
 premises hab it able and the cove nant of peace ful
en joy ment which the com mon law im plied in every
rental agree ment. The jury unani mously found a
breach of habi ta bil ity, re duced the plain tiff’s rent by
50 per cent and awarded the ten ant medi cal costs.

Do nath v. Da dah, et al., No. 91- CV179
(Worces ter Cty., MA, Hous ing Court Dept. 1991). A
ten ant sued her land lord for nui sance, breach of
war ranty of habi ta bil ity, breach of the cove nant of
quiet en joy ment, neg li gence, bat tery and in ten tional 
in flic tion of emo tional dis tress due to ex po sure to
sec ond hand to bacco smoke in her home ema nat ing 
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from the sec ond floor apart ment of the de fen dants.
The plain tiff al leged that she had suf fered asthma
 attacks, la bored breath ing, wheez ing, pro longed
cough ing bouts, clogged si nuses and fre quent
 vomiting due to the ex po sure to sec ond hand smoke 
in her home. The case was set tled for an un dis -
closed sum of money. She moved out of the
apart ment shortly af ter fil ing the law suit.

Dworkin v. Pa ley, 638 N.E.2d 636,93 Ohio App.
3d 383, (Ohio App. 8 Dist. 1994). A non smok ing
ten ant, Mr. Dworkin, en tered into a one- year lease
with the land lord, Ms. Pa ley, to re side in a two-
 family dwell ing. The lease was later re newed for an
 additional one- year term. Dur ing the sec ond year,
Pa ley, a smoker, moved into the dwell ing unit be low
Dwork in’s. Two weeks later, Dworkin in formed Pa ley 
in writ ing that her smok ing was an noy ing him and
caus ing physi cal dis com fort. Dworkin noted that the 
smoke came through the com mon heat ing and
cool ing sys tems shared by the two units. Within one 
month, Dworkin va cated the prem ises. Eight
months later, he filed a law suit to ter mi nate the
lease and re cover his se cu rity de posit from Pa ley.
The le gal ac tion, al leg ing that Pa ley had breached
the cove nant of quiet en joy ment and the statu tory
du ties im posed on land lords (in clud ing do ing “what -
ever is rea sona bly nec es sary to put and keep the
prem ises in a fit and hab it able con di tion”) was
 dismissed on a mo tion for sum mary judg ment. The
court of ap peals re versed the dis missal, con clud ing
that ex po sure to sec ond hand to bacco smoke could
con sti tute a breach of the cove nant of quiet en joy -
ment. The ap pel late court re manded the case for
fur ther pro ceed ings, find ing that a re view of the
 affidavits pre sented “the ex is tence of gen eral is sues 
of ma te rial fact con cern ing the amount of smoke or
nox ious odors be ing trans mit ted into ap pel lant’s
rental unit.”

Pen tony v. Con rad et al., NJ Su per. Ct. (1994).
The plain tiffs sought an in junc tion pre vent ing their
down stairs neigh bors from smok ing be tween 4:00
P.M. and 9:00 A.M. (when the Pen to nys would be
home from work) in their apart ment be cause the
sec ond hand smoke seeped through out the Pen to -
nys’ apart ment. Af ter a two- hour hear ing, the judge
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or dered the apart ment com plex di rec tors to try to
re solve the dis pute out of court. The neigh bors
 settled their dis pute, but the terms of the set tle ment 
re main con fi den tial. See “Neigh bors Set tle Smok ing 
Dis pute,” The Re cord (Ber gen County, NJ), March,
1995, C12; “2 Smok ers Are Sued by Neigh bors in
Apart ment Above Them,” New York Times, April 28, 
1994, B6; “US Cou ple Sue Down stairs Neigh bors
for Smok ing, The Times, April 29, 1994; Gold, J.,
”Judge Re jects Bid to Stop Neigh bors Smok ing,"
The Re cord (Ber gen County, NJ) S06; Han ley, R.,
"Judge Turns Down Cou ple in Quest of Anti-
 Smoking Or der Against Their Neigh bors," New York 
Times, April 29, 1994, B5; “Cou ple Whose Neigh -
bors Smoke Sent to Co- op Board,” Or lando
Sen ti nel, April 30, 1994, A18; “Judge: Neigh bors’
Smok ing Dis pute Must be Re solved by Board,” The
Le gal In tel li gencer, May 2, 1994, 8; “Com plex
 Orders Re pairs in Fight Over Smok ing,” The Re cord 
(Ber gen County, NJ), May 13, 1994, A27; “Truce Is
Reached in a Co- op Clash Over Smok ing,” May 13,
1994, B4; Bo ron son, W., "Love Thy Neigh bor:
 Different Ways to Cope with the Nui sance Next
Door," The Re cord (Ber gen County, NJ), May 15,
1994, R1; and “Up stairs, Up in Smoke,” Na tional
Law Jour nal, May 23, 1994, A23.

Snow v. Gil bert, Mid dlesex Cty. (MA) Su pe rior
Ct. Docket No. MICV94- 07373 (1994). A woman
suf fer ing from mul ti ple chemi cal sen si tiv ity, pul mo -
nary fi bro sis and CREST, a form of scle ro derma,
won a tem po rary in junc tion against her land lord to
pre vent him from rent ing the units be low hers to
smok ers, at least un til she suc ceeded in find ing an -
other apart ment else where. The land lord was found 
to have vio lated an ear lier agree ment not to rent the 
units to smok ers. The smoke ema nat ing from the
units rented to smok ers con se quently seeped into
the plain tiff’s apart ment, caus ing a se vere re ac tion.

Layon et al. v. Jol ley, et al., Case No.
NS004483, Su pe rior Ct. of Calif., Los An ge les
County (1996). The plain tiffs sought an in junc tion
pro hib it ing har ass ment. Ac cord ing to the com plaint,
the plain tiffs’ con do min ium sat above a ga rage
where the de fen dants smoked mari juana, ciga rettes 
and ci gars. The ex po sure to sec ond hand smoke
had forced the plain tiffs “to evacu ate our own home
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for hours every time the de fen dant goes in his
 garage to smoke.” The court is sued a re strain ing
 order, speci fy ing that “De fen dant must stay away
from his ga rage while smok ing.” See Rus sell, K.,
"Court Clears the Air," Press- Telegram, April
26,1996.

In re U.S. De part ment of Hous ing and Ur ban
 Development (HUD) and Kirk and Guil ford Man -
age ment Corp. and Park Tow ers Apart ments,
HUD Case No. 05- 97- 0010-8,504 Case No. 05- 97-
 11- 0005- 370 (1998). Two com plaints were filed in
Sep tem ber 1996 by Nancy V. Kirk un der Sec tion
504 of the Re ha bili ta tion Act of 1973 and the Fair
Hous ing Act of 1968 against Guil ford Man age ment
Corp. and Park Tower Apart ments. Ms. Kirk claimed 
that she had a res pi ra tory con di tion that was ag gra -
vated by ex po sure to her neigh bors’ sec ond hand
to bacco smoke, which seeped into her apart ment at 
Park Tower, a HUD- subsidized high- rise for the eld -
erly and the dis abled. The par ties en tered into a
con cilia tion agree ment, which was ap proved by
HUD. The agree ment pro vided that Park Tower
would go smoke- free,be gin ning with new ten ants
only, who moved in on or af ter March 15,1998.
Smok ers could move in,but only if they agreed to
com ply with the no- smoking pol icy. Vio la tors of the
no- smoking pol icy would be sub ject to writ ten warn -
ings and even tu ally to evic tion. Since the tran si tion
to a smoke- free build ing would take many years,
Park Tower agreed to in quire of sev eral ten ants cur -
rently re sid ing in an area of the build ing hav ing
fewer smok ers as to their will ing ness to be re lo -
cated else where in the build ing, thus mak ing
avail able an apart ment for Kirk to move to a less
smoke- filled area. 

50- 58 Gains bor ough St. Re alty Trust v. Haile,
et al.,13.4 TPLR 2.302,No. 98- 02279,Bos ton Hous -
ing Court (1998). A non smoker who lived with her
hus band in an apart ment di rectly above a smoky
bar was sued by her land lord for fail ure to pay rent.
The ten ant had with held the rent,al leg ing that the
smoke seep ing into her apart ment de prived her of
the quiet en joy ment of that apart ment. A Hous ing
Court judge ruled that the amount of smoke from
the bar be low had made the apart ment “un fit for
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smok ers and non smok ers alike.” The judge found
that “the evi dence does dem on strate to the Court
the ten ants’ right to quiet en joy ment was in ter fered
with be cause of the second- hand smoke that was
ema nat ing from the night club be low.” The judge
awarded the ten ants $4,350. See Es tes,A.,"Ten ant
Wins Suit over Smoky Home," Bos ton Her ald,June
10,1998,1,4; and “Judge: Land lord Must Stop Sec -
ond hand Smoke,” The Re corder (Green field,MA),
June 11,1998,9.

Weil, Got shal & Manges LLP v. Long street
As so ci ates, L.P., et al., 13.4 TPLR 3.188,
 Supreme Court of the State of New York (1998). A
large law firm in a New York City of fice build ing filed 
suit against the land lord and a ten ant lo cated one
floor be low its of fices. The law firm al leged that the
sec ond hand smoke ema nat ing from the floor be low
had caused some of the firm’s part ners, as so ci ates
and em ploy ees “ill ness, dis com fort, ir ri ta tion and
en dan ger ment to their health and safety” and
 prevented some of their per son nel from be ing able
to use or oc cupy their of fices. The firm al leged that
the land lord breached its con tract and con struc -
tively evicted the plain tiff and fur ther al leged that
both de fen dants per mit ted a nui sance, en gaged in
tres pass and were neg li gent. The law firm later
dropped the suit be cause the owner and the ten ant
agreed to rem edy the smoke prob lem vol un tar ily.
See Gre gor ian, D., "Law Firm Smokin’ Mad at
Neigh bors," New York Post, June 23, 1998 22; and
Arena, S., "Law suit Raises Stink Over Ci gar
 Smoking, " Daily News (New York), June 23, 1998,
17. See “Law Firms Drops Smok ing Law suit, ”
Crain’s New York Busi ness, Sep tem ber 14, 1998, 1.

Lipsman v. McPher son, 19 M.L.W. 1605 No.
90- 1918, (Mid dlesex, MA, Su pe rior Court 1991). A
non smok ing ten ant sued a smok ing ten ant of an
apart ment in the same build ing, al leg ing nui sance
and neg li gence be cause the smoke from the de fen -
dant’s apart ment regu larly seeped into the plain tiff’s 
apart ment, caus ing him an noy ance, dis com fort and
in creas ing his risk of physi cal harm due to ex po sure 
to sec ond hand to bacco smoke and of fire. The
 defendant filed a mo tion to dis miss. The court
 dismissed the claims for neg li gence and risk of fire,
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but al lowed the claim of pri vate nui sance to be
heard. The de fen dant won at trial bef ore a judge
with out a jury. The court ruled that the “an noy ance”
of smoke from three to six ciga rettes per day was
“not sub stan tial and would not af fect an or di nary
per son.” It also held that the “plain tiff may be
 particularly sen si tive to smoke, but an in jury to one
who has spe cially sen si tive char ac ter is tics does not 
con sti tute a nui sance.” Shortly af ter this de ci sion,
the De fen dant moved out.

Platt v. Stella Landi, et al., No. BC 152452,
Calif. Super. Ct., Los Angeles County, (1996). A
nonsmoking owner of a condominium unit sued his
downstairs neighbor and the condo association
because of the cigarette smoke that drifted through
his open windows from the unit below. The plaintiff
sought to prohibit his neighbors from smoking
anywhere in the development or from smoking in
their condominium, ex cept with the windows closed
and under certain conditions. He also wanted the
landlords to refrain from renting the neighboring
condominiums to smokers. The trial court dismissed 
the case and the plaintiff appealed. He later sold his 
unit and vacated the building. The court of appeal
ruled that since both the plaintiff and the downstairs 
neighbor had moved from the building, the case
was moot. In addition, the court did not overturn the 
trial court’s ruling awarding attorneys’ fees to the
defendants. See Liss, R., "Non- Smoker Sues
Neighbors," Los Angeles Daily Journal, June 28,
1996; and Simon, S., “Smoke and Ire: Man’s Suit
Over Neighbors’ Cigarettes Could Open New Front
in War on Tobacco,” Los Angeles Times, July 5,
1996, B2.

There is no con sti tu tional right to 
smoke, even in your own apart ment 
or con do min ium, es pe cially when 

it harms oth ers.
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Other re sources:

                                                           
The Smoker Next Door --- Han dling Un wanted
To bacco Smoke in Apart ments and Con do mini -
ums -- Ameri cans for Non smoker's Rights, Aug. ‘99 
www.no- smoke.org/apts1.html

Sec ond hand Smoke in Apart ments and Con do -
mini ums: A Guide for Own ers and Man ag ers
Ameri cans for Non smoker's Rights, August 1998
www.no-smoke.org/apts2.html

Sec ond hand smoke in apart ment build ings and
con do mini ums 
Smoke- Free En vi ron ments Law Pro ject
www.tcsg.org/sfelp/apt_condofact.htm

Smoke free Apart ment House Reg is try
www.smokefreeapartments.org/legal.html

Wis con sin Ini tia tive on Smok ing and Health
www.wish- wi.org/apart ments.html

NO TICE 

Noth ing in this book let shall con sti tute
 legal ad vice. Please con sult an at tor ney

bef ore  pursuing le gal ac tion.
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Pe ti tion for smoke free con do mini ums

In as much as there are great health, safety and
prop erty re sale bene fits to a 100% smoke free con -
do min ium com plex, we, the un der signed mem bers
of the ____________________________________ 
Con do min ium As so cia tion, hereby pe ti tion the
 association di rec tors to amend the by laws to des ig -
nate that all con do min ium build ings be come 100%
smoke free as of (date)., and to pro hibit smok ing
within 50 feet of a con do min ium build ing.

This 100% smoke free pol icy shall be ex tended
to all pub li c en closed spaces owned by the Con do -
min ium As so cia tion. Cur rent con do mini ums can be
ex empted from this re quire ment, but in the event
any con do min ium prop erty un der the ju ris dic tion of
the as so cia tion is to be sold, rented or leased to
 another per son, the cur rent con do min ium owner
shall be re quired to no tify the new owner/ten ant of
the 100% smoke free pol icy.

_________________________________________

_________________________________________

_________________________________________

_________________________________________

_________________________________________

_________________________________________

_________________________________________

_________________________________________

_________________________________________

_________________________________________

_________________________________________

_________________________________________
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Con tribu tors

Americans for Nonsmokers' Rights (ANR)
2530 San Pa blo Ave nue, Suite J
Ber keley, CA 94702
(510) 841- 3032       www.no-smoke.org 

Ac tion on Smok ing and Health (ASH)
2013 H St NW 
Wash ing ton, D.C. 20006
(202) 659- 4310       www.ash.org

GASP of Colo rado
2885 Aurora Ave nue, Suite 37
Boul der, CO 80303
(303) 444- 9799       www.gasp fo rair.org

Smoke-Free Environments Law Pro ject
The Cen ter for So cial Ger on tol ogy, Inc.
2307 Shelby Ave nue
Ann Ar bor,Michi gan 48103
(734) 665- 1126      www.tcsg.org 

Smokefree Apartment House Reg is try
10722 White Oak Ave nue, Suite 5
Gra nada Hills, CA 91344
(818) 363- 4220        www.smokefreeapartments.org

To bacco Prod ucts Li abil ity Project
Northeastern University School of Law 400
 Huntington Avenue Boston, MA 02115 
(617) 373- 2026      www.tobacco.neu.edu/

Wis con sin Ini tia tive on Smok ing and Health
 (WISH)
P.O. Box 27674
Mil wau kee, WI 53227
(414) 541- 9474      www.wish- wi.org
                               jloh man@execpc.com


